GHANLEY GHR STENSEN ET AL

| BLA 97-195 Deci ded My 21, 1999

Appeal froma decision by the Wah Sate fice, Bureau of Land
Managenent , decl ari ng unpatented mni ng cl ai ns abandoned and voi d.
UMC Nbs. 360925 t hrough 360927.

MNfirnmed as nodifi ed.

1.

Mning dains: Abandonnent--Mning dains: Location

The regulation at 43 CF. R ' 3833.1-2(b)(3) provides
that a | ocator describe the "type of claimor site.”
Wiere | ocation notices indicate that the clains are

| ocated "upon a val uabl e pl acer mining deposi t

cont ai ni ng V@nder st one and associ at ed | ocat abl e
mneral s and stone,” the descriptionis sufficient to
neet the regul atory requirenent that the clai mant
provi de a description of the type of claim and

appel lants' clai ns cannot be decl ared "abandoned and
voi d' sinply because appel lants did not anend their

| ocation notices to provide BLMw th nore specific
information about the type of mneral |ocated.

Mning Qains: Pacer Qains--Mning dains: Wthdrawn
Land

Wien | ands are wthdrawn fromentry under sone or

all of the public land | aws, the wthdrawal renains
ineffect until there is a formal revocation or

nodi fi cati on published in the Federal Register, and
until notation of the wthdrawal is renoved from
records in the local BLMoffice, and those records show
that the land is once again open to entry.

Mning dains: Lands Subject to--Mning A ai ns:
Wt hdrawn Lands

Wiere a master title plat indicates that |ands on
whi ch appel lants' clains are | ocated are subj ect
to "interpretation wthdranal C5 EO5327," and t hat
w thdrawal , as anended t hrough subsequent public
land orders, extends to all nonnetal | iferous
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mneral s, appellants' clains are properly decl ared
null and void ab initioto the extent they are | ocated
for nonnetal |iferous mnerals.

APPEARANCES FRobert G Pruitt, Jr., BEsg., Salt Lake dty, Wah,

for Appellants; David K Gayson, Esq., Gfice of the Solicitor,

US Departnent of the Interior, Salt Lake dty, UWah, for the Bureau
of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

Chanl ey Christensen and his several partners (Christensen or
Appel | ants) have appeal ed froma January 16, 1997, decision of the UWah
Sate Gfice, Bureau of Land Managenent (BLN), declaring their unpatented
associ ation placer mning clains, the Chanley Nos. 1 through 3 (UMC
Nos. 360925 t hrough 360927), "abandoned and voi d' for failure to declare
the type of mneral |located and the formof the | ocation in accordance
wth its Decenber 5 1996, Notice. These clains were |ocated on Gctober 1,
1996, in secs. 22, 23, 25, and 26 of T. 22 S, R 1 E, Sat Lake Mridian,
in the Sel ena Ganyon/ Sol der Canyon area, wthin the H shl ake Nati onal
Forest, Sevier Qounty, Wah. The location notices state that the clains
are |located for "Vénderstone and associ ated | ocat abl e mneral s and stone. "

BLM s Decenbber 1996 Nbtice to clai nants stat ed:

The official land records of the Lhited Sates show
the subject mning clains are | ocated wthin | ands covered by
Executive Qder (EQ 5327. This order wthdrew | ands
containing oil shal e deposits fromlocation of nonnetalliferous
mnerals. Therefore, the subject land is closed to | ocation of
nonnetal | i ferous mneral s.

Wthin 30 days fromrecei pt of this notice, you nust inform
this office, inwiting, [of] the type of mnera you are
locating and the formof your location (either netalliferous or
nonnetal liferous). Failure to submt the requested infornation
Wil result in the issuance of a decision declaring the subject
mni ng cl ai n8 abandoned and voi d.

n January 6, 1997, wthin the 30-day period, Christensen filed a
response to the notice, but did not specifically provide the infornation
requested, viz., the type of mneral |ocated and whether it is netal or
nonnetal in character. Instead, Christensen challenged BLMs assertion
that BEO 5327, as nodified by later Public Land O ders (PLOs) and
Departnental actions, wthdrewany mnerals other than oil shal e from
location. Christensen alleged that he has authority to | ocate any mneral
on his clains, whether netal or nonnetal, if he can show that none of the
clains contains "oil shale deposits.” Accordingly, he requested BLMto
order a fact finding hearing for purposes of proving that his clains are
free of oil shal e deposits.
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n January 16, 1997, BLMissued a deci sion decl aring Christensen' s
cl ai n "abandoned and void," stating, in pertinent part:

By Bureau of Land Managenent Notice dated Decenber 5, 1996,
you were notified that you nust informthis office, inwiting,
[of] the type of mineral you are |ocating and the formof your
location (either netalliferous or nonnetal liferous.) A period
of 30 days was allowed in order for you to submt the required
i nf ornation.

n January 6, 1996, this office recei ved a response to the
BLMNotice. However, the type of mineral you are |locating or the
formof your location was not identified. Therefore, the subject
clains are hereby decl ared abandoned and voi d.

Chri stensen appeal ed to this Board, again claimng that EO 5327 has
been nodi fied and interpreted by later public |and orders and official BLM
actions, such that it no longer has the effect of segregating any mneral
fromlocation unless it can be proven that the clains are underlain by oil
shale. He therefore contends that he should be granted a hearing before
an admnistrative law judge to determne whether, in fact, his clains are
underlain by oil shale deposits. Hs aimis to prove that oil shal e does
not underlay his clains; therefore, he is free to | ocate any substance
| ocat abl e under the mning | ans, as anended.

BLM has responded, first maintaining that Departnental regul ations
found at 43 CF. R ' 3833.4 require BLMto declare Christensen' s clains
abandoned and voi d sol el y because he has not provided BLMw th required
information as requested. In the alternative, BLMargues that, even if
the Board finds Appel | ants' argunent regardi ng EO 5327 conpel | i ng, under
the Departnent's "notation rule,” these lands are segregated fromentry,
since notations on the naster title plat always control, even if they
are erroneous. According to BLM in this instance, the naster title
plat indicates that the |ands are wthdrawn fromnonnetal | i ferous m neral
entry. Hnally, BLMasserts, to the extent Appellants are seeking to have
the wthdrawal nodified, the Board is an inproper forum as section 204(a)
of the Federal Land Policy and Managenent Act of 1976 (FLPWN, 43 US C
" 1714(a) (1994), "limts del egation of the Secretary's authority to nake,
nodi fy, extend, or revoke wthdrawal s to Presidential appoi ntees who have
been confirned by the Senate.” (Answer at 1.)

[1] Uhderlying BLMs decision is the premse that BLM has
authority to declare Appel lants' clains abandoned and voi d, first, because
Appel lants failed to supply all necessary infornation about their clains
at the tine they filed their certificates of |ocation, and, second,
because they have continued to wthhold the information, even after receipt
of BLMs Decenber 1996 notice. BLMbases its authority to declare
Appel l ants' cl ai ns abandoned and voi d under these circunstances on
Departnental regulation 43 CF. R ' 3833.4.

The regul ations found at 43 CF. R Subpart 3833 were pronul gat ed
to establish procedures for filing the docunents required, inter alia, by
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section 314 of ALPVA 43 US C ' 1714 (1994), and the fees required by
anendnents to the 1872 Mning Lawfound at 30 US C ' 28f (1994 Supp.).
See 43 CF R ' 3833.0-1. Anong other natters, they specify in detail the
information to be provided BLMwhen filing location certificates.
Regulation 43 CF. R ' 3833.1-2 describes the manner of recordation on
Federal lands and provides, in pertinent part:

(a) The owner of an unpatented mining claim mll site or
tunnel site |located after Qctober 21, 1976, on Federal | ands,
* * * ghall filewthin 90 days after the date of |ocation of
that claimor site in the proper BLMoffice, a copy of the
official record of the notice or certificate of |ocation of that
claamor site that was or wll be filed under state law * * *

(b) The copy of the notice or certificates filed in
accordance wth paragraph (a) of this section shall be
suppl enented by the followng additional information unless it is
i ncluded i n the copy:

(1) The nane or nuniber of the claimor site, or both, if the
clamor site has both;

(2) The nane and current nailing address, if known, of the
owler or owners of the claimor site;

(3) The type of claimor site;
(4) The date of |ocation;

(5) For all clains or sites a description shall be
f ur ni shed.

Wiere there is a "failure to file the conplete information required in

' 3833.1-2(b)," regulation 43 CF.R ' 3833.4(b) grants a clainant a
30-day opportunity to cure defects in his filings. That regul ation
provides that, if the information requested is not filed wthin 30 days of
recei pt of BLMs request, the clains are deened abandoned by the owner.

dting 43 CF.R ' 3833.4(b), BLMargues that, as Christensen has not
conplied wth BLMs request, he has abandoned his clains. However, despite
strict application of statutory mning claimfiling and fee requirenents,
the courts and the Board have always limted BLMs power to void a mining
location to those situations actual | y addressed by statute or regul ati on.
See Topaz Beryllium@. v. Lhited Sates, 649 F.2d 775 (10th dr. 1981);
Add-Ventures, Ltd., 95 IBLA 44, 47-48 (1986), vacated and renanded, dv.
No. AB7-075 (D A aska Feb. 24, 1990); Dst. @. reversed, No. 90-35573

(9th dr. My 15, 1991); 933 F.2d 1013 (unpublished); cert. denied, No. 91-
277 (Nov. 12, 1991), 112 S Q. 416.

Thus, in Add-Ventures, where BLMissued a 30-day notice to cl ai nant
to provide a chain of title for his mning claim the Board reversed a
deci sion decl aring the clai ns abandoned and void, noting that there was
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no statutory or regulatory requirenent that the clai mant provi de such
docunentation prior to application for patent. The Board held in that
case:

The regul atory procedure for dealing wth curabl e defects
which allows a claimto be declared invalid for failure to file
requested infornati on applies only when the informati on sought
by BLMis required by regulation. It does not apply to other
information BLMbel i eves might be useful to its admnistration
of mining clai mrecords.

Add-Ventures, Inc., supra at 48.

The regulation at 43 CF. R ' 3833.1-2(b)(3) provides that a | ocator
describe the "type of claimor site." The issue of what wll be a
sufficient description of the "type of claimor site" for purposes of a
| ocation notice has not previously cone before this Board. However, the
regul ati ons define an "[ulnpatented mning claimas a |l ode mning cla mor
a placer mning claim" 43 CFR ' 3833.0-5. That sane regul ation
provides definitions for mll sites and tunnel sites.

Al three of Christensen's |ocation notices indicate that the clains
are | ocated "upon a val uabl e pl acer mining deposit containi ng Vénder st one
and associ ated | ocatabl e minerals and stone.” This descriptionis
sufficient to neet the regulatory requirenent that the clai nant provide a
description of the type of claim and Appellants' clains cannot be decl ared
"abandoned and voi d* sinply because they did not anend their |ocation
notices to provide BLMwth nore specific informati on about the type of
mneral |ocated than the regul ations require.

[2, 3] Theissue inthis case is not whether Appell ants have
abandoned their clains, but whether the clains are null and void ab initio,
either inwhole or in part, because they are | ocated on | ands w t hdrawn
frommneral entry. See e.g., Ronald A Pene, 147 IBLA 153, 157 (1999);
Rchard L. Gergen, 144 IBLA 293 (1998); WIliamDouglas Wl Is, 141 IBLA
144 (1997); Lucian B. Vandegrift, 137 1BLA 308 (1997); Merrill G Menmott,
100 I BLA 44 (1987).

Reference to the copy of the naster title plats in the case file
indicates that all of this land was included in the "interpretation
w thdrawal G5 EO5327," and hence was "w thdrawn fromlease or ot her
di sposal and reserved" pursuant to the terns of EO 5327 dated April 15,
1930. EO 5327 was issued pursuant to the authority of the Act of June 25,
1910 (P ckett Act), 43 USC ' 141 (1970) (repeal ed, FLPVA Pub. L.
No. 94-579, ' 704(a), 90 Sat. 2792), for the purpose of "investigation,
examnation, and classification" of lands in (ol orado, Woning, and Uah
containing oil shale. See Wthdrawal of Q| Shal e Lands--Executive Q der
of April 15, 1930 (Arcular No. 1220), 53 |.D 127 (1930). Section 2 of
the R ckett Act, as anended, 43 US C ' 142 (1970), provided that |ands
w thdrawn for this purpose would still be open to "exploration, discovery,
occupat i on, and purchase under the mning lans of the Lhited Sates, so far
as the sane
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apply to netal liferous mnerals." See Mneral Life Gorp., 81 I BLA 103, 104
(1984); L.H Goons, 70 I BLA 228 (1983); Langdon H Larwll, 54 1.D 190
(1933).

By EO 10355, 17 Fed. Reg. 4831 (May 26, 1952), the President
del egated to the Secretary of the Interior the authority, under the R ckett
Act, supra, to tenporarily wthdraw lands for public purposes, including
the authority to nodify or revoke wthdrawal s and reservations previously
nade. See Thomas E Gaynor, 24 |BLA 320, 322 (1976). 1/ Unhder authority
of EO 10355, the Bureau published PLO 4522, 33 Fed. Reg. 14349 (Sept. 24,
1968), which precl uded appropriation of netalliferous mnerals in areas
previously wthdraawn fromnonnetal |iferous entry by EO 5327. Thus,
subsequent to January 27, 1967, the date the application for wthdrawal
was noted to the records of the Wah land office, |land containing oil
shal e deposits as described in PLO 4522 was closed to all mineral entry.
Charles H Phillips, 78 IBLA 320 (1984); Kelly B Hall, 4 IBLA 329 (1972).

As pointed out by Appellants, 2/ the |ands were subsequent!|y affected
by PLO5157, 37 Fed. Reg. 3057 (Feb. 11, 1972), which anended PLO 4522
"to delete * * * [certain] described national forest lands."” 37 Fed. Reg.
3057. See Harry J. Ayala, 99 IBLA 19 (1987). Anong the national forest
| ands reopened to netal liferous entry were those enbraced in Appel | ants'
mning clains. The terns of PLO 5157, however, provided that, "This
order does not ot herw se change the status of the lands or their wthdrawal
for oil shale nade by Executive Oder No. 5327 of April 15, 1930 * * * "
37 Fed. Reg. at 3058. Thus, the situation renains that the | ands on whi ch
Christensen's clains are located are closed to the | ocation of
nonnetal | i ferous mneral s.

Chri stensen argues that EO 5327 was intended to be a "tenporary"”
w thdrawal for purposes of classifying oil shal e deposits, and was never
intended to effect a pernanent closure of vast areas of the public |ands
toal forns of mneral |ocation. Christensen challenges the geol ogi cal
basis for EO5327 as it has been nodified by later PLOs, and contends t hat
in February 1979, through G ganic Act Orective No. 79-23, the Associ ate
Drector of BLMrecogni zed that EO 5327 and its progeny are overly broad,
and "nodi fied" EO5327 to "open the lands to all forns of |ocation * * *
including the mning and mneral |easing |aws," except for mneral
| ocations occurring wthin or belowthe oil shal e horizons. (Appellants'
Response to Notice, 2-3, Ex. B See n. 2, supra.) n these grounds,
Appel l ants argue that they shoul d be granted a hearing to establish that
their clains do not overlie or inpinge upon oil shal e deposits. However,
we have held that the PLO 4522 w thdrawal operates as a presunptive findi ng
t hat

1/ The Secretary's authority to nake, nodify, extend, or revoke
wthdrawal s is nowdefined and limted by section 204 of FLPMA 43 US C
' 1714 (1994); see R chard Bargen, 117 |BLA 239, 241-42 (1991).

2/  Appellants' Response to Notice at 2. Christensen' s statenent of
reasons (SR incorporates by reference this "Response to Notice" filed
wth BLMon Jan. 6, 1997, protesting BLMs Decenber 1996 Notice. (SR
at 1.)
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the | and described therein contains deposits of oil shale. Mnera Life
Qorp., supra at 105.

Wien | ands are wthdrawn fromentry under sone or all of the public
land | aws, the wthdrawal remains in effect until there is a fornal
revocation or nodification published in the Federal Register. Harry E
MGCarthy, 128 | BLA 36 (1993); Resource Associ ates of A aska, 114 |BLA 216,
220 (1990); Harry Ayala, supra at 20-21. Wiile Qganic Act Drective
No. 79-23 proposes to nodify EO 5327 in just the fashion Appel |l ants assert,
this recommendati on does not rise to the level of a "formal revocation
published in the Federal Register." Appellants have provided us wth no
evi dence tending to establish that a formal revocation occurred. As of
Qctober 9, 1996, no such revocation had been recorded on the naster title
plat. "Wen BLMrecords have been noted to refl ect use of |and excl usive
of another conflicting use, no rights of entry inconpatible wth noted use
nay attach through subsequent entry, application, or use, until records
have been changed to show t hat Iand is once again avail able for use and
notation renoved fromrecords.” Jerry Lease, 139 IBLA 332, 335-36 n.2; see
Shiny Rock Mning Gorporation v. Lhited Sates, 825 F.2d 216 (9th Qr.
1987) .

To the extent Appel lants argue that EO 5327 shoul d be nodified or
revoked, the Board has no authority to consider the nerits of these
argunents. As BLMhas pointed out inits Answer at 2-3, while (ongress has
recogni zed that "w thdrawal s exi st which shoul d be nodi fied or revoked,
and [has] provided for wthdrawal review" 43 US C ' 1714(f) and (I)
(1994), the Board has no authority to review nodify, or revoke a
wthdranal. Wthdrawal s of |lands nay only be nmade, nodified, extended, or
revoked by the Secretary of the Interior or a delegate who is a
Presidential appoi ntee confirned by the Senate. 43 US C ' 1714 (a)
(1994).

Accordingly, pursuant to the authority del egated to the Board of
Land Appeal s by the Secretary of the Interior, 43 CF R ' 4.1, the
deci sion appeal ed fromis affirned as nodified, Appellants' clains are
declared null and void ab initioto the extent they are | ocated for
nonnetal | i ferous mnerals, and Appel lants' request for a fact finding
hearing is deni ed.

Janes P. Terry
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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